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f Protest against Restrictive Frocuresent Frocedures under Basic
Orfering Agqreesenrt). B-1903%2, Deceatsr 13, 1€¢78. 20 pf.

Decision re: Rotair Industries; D. Moody &§ Co., Inc.; ty Robert
I' Xeller, Deputy Comptroller General.

Contac*: Office of the General Counsnel: Frccuresent law I,

Orqanization Concerned: Department of the Navy: dNavy Aviation
Suuply Oftica, Philadelphia, PA.

Authority: Small Business Act (15 U.f5.C. 637 (e)). 55 Comp., Gen,
1, 55 Comp, Gen. 11, 54 Comp. Gen. 109¢. 56 Comp. Ger. 78.
54 Comp., Gen. 606, 54 Comp. Gen. 609. 50 Comp, Gen, =42, 50
Comp, Gen. 545, 36 Comp. Gen, 809. 36 Comnp. Gebh. 218. 53
Comp. Gen, 209, 53 Coap. Gen, 212. 52 Comp. Gen, 546, 52
coup. Gen. 548, 50 Comp. Gen. 184, 50 Comp. Gen, 189, 52
comp., Gen. 569, 52 Comp. Gen, 572. 57 Coap. Gen. 434, 57
Comp. Gen. 437, 56 Comp. Gen. 1005, 56 Comp. Gen. 10<(7.
I.S.P.R. 1'1003. ’QOSOP... 1-313. I.S.P.l. 3'“‘0.2. I.S.P..R.
1-705, 4, AsSP.R. 1-1002., 4. A«S.F.RE. 1-1001. Defense
Acqulsition Circular 76-15. Defense Procurwsent Circrlar
76-9., B-188541 (1977). B~176256 (1972). B-1€6435 (1569).
B=-189021 (19771 .

Protests against procurement procedures used ix
avarding orders under a Basic Ordering Agreeaent (BOA) were
based on cuntentions that procedures were unduly restrictive of
competition. The procedures ware unduly restrictive in the
following respects: coding of spare parts t0 require mole-source
procureasaent under an "approved source' system improperly
precluded consideration of offers froa previously unapprcved
sources vhich could othervise gualify; disgualification of a
firm on the basis that another may furnish itess of superior
quality vas an invalid prequalificaticn precedure; use of the
BOA to exclude previously unapproved suppliers contravened
raequlations; and circumstances of the proctrement did not
relieve the agency of its obligation to publish procurement
synopses in the Commerce Busineses Daily irn the tipafranme
prescribsd by requlations. (HTW)
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Rotair Tndustries; b. Moody & Co,, Inc.

CIGEST:

1, Coding of spore parts to require solu-~-gource
procurcnent under "approved source" systenm
within contemplatinn of ASPR § 1-313 (1976 ed.)
cannot he used to preclude consideration of
offers from previously ur.upproved sources
which could otherwise qualify.

2. Bisqualification of firm from competition on
basis that another may fur.aish superior quality
is invalid pregualification procedure,

3. Procuring activity's use of basic ordering
agreement (EOL) to 2xclude previously unapproved
supnpliers that may be capable of furnishing
dcceptable products and to effert sole-source
procurements with BOA contractor contravencs
ASPR § 3-410.2(c){1) (1976 ed.) prohibition
againsv using BOA ‘n any mannec to restrict
competition.

4, Prcuring activity is required, absent circun-
stances not applicable here, to publish cpare
parts procuvement syropses in Commmerce
Business Daily (CBD) in timeframce prescriboed
by ASPR § 1-1003.2 (1976 ed.); necither fact
thot itens are deened critical aircraft parts
nor that agency now ports CBD synopses letters
in bid reor relieves ogency of ohligatioa to
promptly svnopsize proposed procurenents.,

Rotair Industries (Rotair, and D. Moody &
Co., Inc, (Moody)., have prolcested the bprocure-
ment procedures uvsed by the Department of the Navy
(Ravy), l'avy Aviation Supply Office, Philadelphia,
Peniovlvania, in avarding a series of orders (sct
forth below) to Sikorsky Aircraft, Division of
Unitced Technologicy Corporation (Sikorsky), under
Rasic Ordoring Agrecemcnt (BOA) MNo. NOO3E3-77-h-
7503,
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The orders for procurenent of H-3 and [i-53
helicopter parts were issued pursvant to the Depart-

nent of Defeonse

within the Navy ay Mavy Materiel Instruction

(HAVMATINST)

The protesters cite as evidence of a con-

4200.33A, March 1969,

{DON) Joint Reguliatico on the Hinh
NDollar Spare Parts Rreakout Frogram identified

tinuing course of coniuct by the Navy the follow-
ing orders awarded to Sikorsky under the aforemen-—

tioned BOA during the period of

through July 1978:

GAO
Reference

B-190392
B-191211
B-191299
B-191309

B-191400
B-191454
-191509

B-191510
B-191585

B-191605
B-191641

Order
_Fo.

Commerca
Business

Daily

Publication

0458
0784
0872
0516
0537

0901
0904
0930
0932
0938
0241
0943
0947
0951
0934
0952
0989
0978
D960
0962
1200

8-24-77
1-13-78
2-10-78
11-2-%7
11-3-77
12--5-77
2-20~-78

3-8~75
3-20-78
3-20-7¢8
3-20-7¢
3--20-78
3-20-78
3-20-78
3-20-78
3-20-73
3-24-738
3-24-78
2-29-7R

4-5-78

4-5-79

4-4-78

September 1977

Proposecd
Award
_pate

1-19-78
2-17-78
11-7-77
11-11-77

3-1-78
3-13-78
3-22-78
3-22-78
3-22-78
3-20-78

-20-78
3-20-78
N=-20-78
3-20-78
3-30-78
3-30-78

4-4-78

4-3-78

4-3-78
4-13-78

Pward
Date

9-12~717
1-27-78
5-3-78
11-7-77
11-11-77

L"U‘TLILJ
W W

I

]

oo
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Commerce
Business Proposed
GAhOD Order Daily Award Avard
Reference  HNo, Publication Date Date
B~1%1666 1008 4-7-78 4-13-78 Canceleod
lo0l0 4-7-70 4-13-78 5-3~78
1029 4-6-76 4-14-78 5-3-78
B-191733 1059 4-20-78 5-3-78
B-191845 1085 5-1-78 5-4-78 7-7-178
1087 5-1-78 5-4-78 7-7-78
J1gl 5~1-78 5-4-78 7-7-78

Rotair Protest

Rotair essentiallyv contends that the procedures
used by the Navy in gprocuring helicopter parts
arc unduly reztrictive of competltion. More
specifically, vcounsel for Rotair states that dospite
the firm's cxperience in supplying parts fer
other Government agencics and private industry
and vepca‘ea requests to the Navy, the firm has
been denied an oprortunity to gualify as an approved
parts supplier, Counsel for the protester asserts
that the llavy's lack of procedure for qualifying
sdditional suppliers, continued use of restrictive
procurement method coding on orders, and failure
to premptly puklicize ovders in the Commerce Business
Daily (CLD) prior to award as rcquired by Armed
Services Procurerent Regulation {(ASPR) (now Defense
Acquisition Regulation) § 1-1003.2 (1976 ed.) result
in virtually autonmatic procurement of orders under
Sikorsky's BOA on a noncnmpetitive basis,

The Navy, however, contends that pursuant to
LSPR § 1~-313 (1976 ed.) a part for military equipment
is to pe bought from the wriginial manufacturer
of Lhe cquipment (i.e., Sikorsky) or its supplier
unless o until a determination has been made that
the pert can be bought conpevacively. Scction 1-313
provides for the procurcmoent of parts as followe:

,‘\_{.
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"(a) Any part, subasnembly or
component (herrinafter called 'part')
for military equipment, Lo be used
for rerlenishment of stock, repair,
or replacenent, must be procuved
S0 as o assure the reguisite safe,
dependable, and effective operation
of the cquipment., (ltems procurcd
as sparc parts ere governcd by
the 'Dol* High Dollax Spare Parts
Brecakout Program' described in
the DoD Joint Regulation AR 715-22,
NAVEATINST P4200.33, AFR 57-6,

MCO P4200.13, DSAM 4105.2.) Where

it is feauible to do so without
impairing this assurance, parts
should be procured on a_conpetitive
basis, as in the kind of cases
described in (b) below. However,
where this assurance can b2 hail

only if the parts are procurcd

from the criginal manufacturer

of the equipment or his supplier,
the procurenment should ke restricted
accordingly, as in the kind of cases
described in (c) below,

"{b) Parts that arce fully
identified and can be obtained
from a number of known_ sources,
and parts for which fully alequate
manufaciuring drauings and any
other nceded data ave avallable
with the rlqht to use for procure-
ment purposcs (or can be made so
avallable in Penping with the policies
in Scction IX, Part 2) arc to be
procured on a competitive basis.
In g naral, such parts are of a
stanlard design configuration.
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They iiclude individual items

that are susceptible of separate
procurement, such as resistors,
transformers, gcenerators, spark
plugs, eclectron tubes, or other
parts having commercial equivalents,

"(c) Parts not within the
scope of (b) above genevally
should be procured (cither dircctly
or indircctly) only from sources
that have satisfactorily m~nufac-
tured o furnished such parts in
the past, unless fully adequate
data (including any neccessary data
developed at p.ivate expense), tost
results, and quality assurance pro-
celures, are available with the
right to use for procurement purposes
(or can rcasonably be made so available
in keeping with the pclicies in Section
1Y Part 2) to assurc the requisite
reliability and interchangeability
of the parts, and procurement an a
competitive basis wonld be consistent
with the assurance descrihed in (a)
above. In assessing this assurance,
thce nature and function of the equip-
ment for which the part is needed
should be considered Parts qualify-
ing under this criteria are normally
sole source cr source controlled
parts {(sec MILSTD 100) which excl.i-
sively provide the performance,
installetion and interchangoability
characteristics required for specific
critical applications. 7o illustrate,
acceptable tolerarices for a commercial
television part may be far less strin-
gent than those for a comparable military
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ra‘ar ;wert, permitting competitive pro-
curemtnt of the former buil nat of Lac
latter. The exac*ing performance
requirements of npe~ially designod
military equipment may detiand thist
parts he closely controlled and have
proven capabilities of precise integra-
tior witn the syster in which they
operale, to a degree that precludces

the use of even appare.tly identical
parts from new sources, since the
functioning of the wheie may depend

on latent characteristics of each part
which are not definitely known.

"(d) Wihen an award is made to
a source that has rnot previously
produced the item, tle cognizant
Government inspection activicy and
the appropriate contract administra-
tion office should be notifici by
the procurement contracting office
that the contractor will bhe producing
the item for the fiv =t time."
(Emphasis added.)

NAVMATINST 4200.33A establishes uniform pru-~erdures
relating to procurement of spares and repair parts,
requires screening of spare parts which account
for a preponderance of procurcment dollars in order
to determiane the optimum method for their procurement,
and provides that parts be assigned a procurenent
method code {PMC) which indiceétes their procurement*
status. PMCl denotes that the items are already
competitive. PMC3 denotes thuat items are procurced
directly from the actual marufacturer or vendor,
including a prime contractcr which is the actual
manufacturer. PMC5 indicat:s that parts continuc
to bhe purchaced from a prime contractor which is
not: the actual manufacturer., PMC2 and 4 indicate
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that parts have bheen determined for the first time

to bhe suitable for comnetitive procurement and direct
puvchase, respectively. HAVHMATINST 4200.33A,
paracrepn 1-201,12,

The Navy's requlation is imnlementerd by Military
S .andard (Mil-5td;-709R, Procurerent Mnthod Coding
‘I Replenishment Spare Parts, May 15, 1970, designed
for incorporation in prime contracts for cquiprent,
which provides a procedure for obtaining contractors'
recommendations concerning metheds of procuring selected
spare paris, NAVMATINST 4200.33A, paragraph 5-201.1.
In developing these cudes, firat prefercoce is for
open compaetitive procurement, then purchase from
designated approved sources, and finally, noncom-
pelitive procurewent from a source other than the
actual manufacturer. Mil-Std-789B, paragraph 4.1.1.

Rotair does not take exception to thz DOD
Breakout Program, bhut assertks that the lavy uses
procurementc method coding, CRBD publication, and
the Sikorsky BOA in zuch a manner as to discourage
and restrict competition and to aveid its obligation
to obtain maximum conmpectition on parts procurements
in violation of AS»» §§ 1-313, 1-1003, and 3-410.2(c-)
(1976 ed.).

Both procurement method coding and placing orders
under a BOA arc proceduresg which prew-lify products
and competitors and restrict competition fer the
Mavy's parts procurenents. The question, however,
is whether the procedures or the manner in which
they are applicd are unduly restrictive of ccmpetition.

The general rule is that prequalification of
offerors is an unduc restriction on competition.
D, Moody & Company, Inc,, et al.,, 55 Comp., Gen., 1, 11
(1975), 75-2 CPD 1. We have, howzver, tentatively
anproved special agency procedures which limit
coempetition to offerors which have previously entered
into certain tynes of agreements with the procuring
activity., Scc Department of Health, CAucation,
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and Welfare's use of basic ovrdering type_ayreement
procedure, 54 Comp, Gen, 1096 (1975), 75-1 CPD 392;
Department of Agqriculture's use_of manter agrecnents,

56 id, 78 (1976), 76-2 CPh 390 (herelnafter cited
as hgriculture 11).

The validity of any procedure which limits
the extent of competition depends upon whether
the restriction serves a bona fide need of the
Governnent. Such restrictions includc those
essential to assure procurement of a satirfactory
end product, Department of Agriculture's use_of
Moster Agrcement, 54 Comp. Gen. 606, 609 (1975),
75=1 CPD 40U (hereinaftev cited as Agriculture 1),
or to determine the hiqgh level of quality and
reliability assurance necessitated by the criticality
of the product, 50 Comp. Gen. 542, 545 (1971);
36 id. 009, 818 (1957). Use of restrictive procedures
will not be sanctioned merely because obtaining
maximun comnpetition is administratively burdensomc;
rather, a showing that the exigencies ol the procursnent
in question arce such that the Government's interests
would be adversely affected by the delay necessary
to obtain maximum conpetition is required. Agricul-
ture I, supra, at 610. Rasic characteristics of
approved, albeit restrictive, procedures are that
they function so that 1) no firm which is able to
provide a satisfactory product is necessarily
prccluded from competing on procurements of that item,
and 2) a firm may hecome eligible to compate at
any time it demonstrates under applicable procedures
that it is able to furnish an acceptable item which
meets the Government's nceds. Id. at 609. We have,
therefore, found inproper the ue of restrictive
procedures under which an offeror's disqualification
would not be based on a finding that it could not
provide a satisfactory product, Ibid. Moreover,
even a prequalification system for which therc
may be valid reasons would be rendered invalid by
a lack of reaulation and procedures for its use.
53 Comp. Gen, 209, 212 {(1973).
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The Navy takes the position that procurement
method coding is a reasonable exercise of procure-
ment authority and a system of approved sources
within the contcnplntion of ASPR § 1-313!c), citing
our decirsions in Mercer Products & Manu[acturinq _Co.,
B-1088541, July 25, Y977, 77-2 CPDh 45, and 52 Comp,
Gen, 546G (1973). The Navy'a contracting officer
further states that the time required to review
and chanyge a PMC makes such action impracticable
for in-proyress, replenishment-purchasce transactions;
tha%, until a PMC is changed, procurement in accord-
ance with the assigned PMC is mandatory; and that,
because the parts in question were so coded as to
require procurement from Sikorsky, therc was no nced
to iseuc solicitations and nc improper prequalification
of Sikorsky.

We believe that the Navy's reliance on the above-
cited decisions is misplaced. 1In both decisions,
we expressly stated that ASPK § 1-313(c) does not pro-
hibit the submission and consideration of proposals
from previously unaprroved sources which could otherwise
qualify under proceduras estalbilished by the Joint
NOD Reqgulation on the Spare Parts Breakout Program
(here, NAVMATINST 4200.353A), See also Mercer Products
& Manufaclturiny Co,—--Reconsideration, h-188541,
October 4, 1977, 77-2 CPD 260. Contrwury to the Navy's
interpretation, we held that the type of qualification
procedure used by the procuring activity was consistent
with the requlatory provision and that an offeror
rould properly be required to furnish data and amples
for examination and testing as a prerequisite for
award because award could be limited to approve-l
sources. 52 Comp. Gen. 546, 548-49 (1973). L. so
doing, we noted that the use of a qualification pro-
cedure for determining approved sources was recoqgnized
as an appropriate way to qualify new sources. 1Ibid;
B-176256, November 30, 1972, -
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We are unahle to concur with the Navy's
characterization of the nature of PMC's and theiv
effect on procurement of parts no coded, We believe
that ASPR ¢ 1-313 docs not constitute a mandain to
effcect sole-source avards regardless of the capa-
bllity of p.oducers wvhich have not previously suuplied
the parts in question. Reliability assurance and
interchengeahility of parts may alsce be otained through
competitive negotiation procedures, 1~-166435, July 1,
1969, In our decision in 50 Comp. Gen. 184, 189
{1970), we indicated that to preclude competitive
procureraent of parts on the hasis of the assignment
of a certain PMC without regard to the willingness
or ability of other sources to produce the parts
would ceontravene the concept of "maximum practical
competition." We¢ concluded in that case that designat-—
ing parts "cngineering critical,” a standard similar
to that usecd in procurcment method coding, had per-
pctuated an unjustificd sole~scurce position, and
recommended that the procuring activity institute
a2 qualification test program to determine the
acceptability of parts offered by alternate Ssources.
Id., at 191.

The Navy is reguired by ASPR § 1~313(a) to
procure parts so as to assure the requisite safe,
dependable, anag effective operation of equipment,
and contends that the rclevant issue is wiiether
the protester can furnish parts, iacluding neccessary
quality assurance services, required by the procur-
ing activity. Lack of adversce reports about itoms
furnished to others by Rotair, the Navy believes,
does not provide adequate assurance that parts pro-
curced fromm Rotair will be satisfactory. The Navy
says that, even though Rotair can furnieh the data
and guality assurance procedures usced by Sikorsky
in approving the parts, {t must have Sikorsky
assurance and inspection because Sikorsky may have
information and may be doing scmething unknown
to the Navy that contr. utes to the reliability of
the parts,
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However, the Navy does not know that Sikorsky
is doing any more than Rotair is prepared to do.
Bven if Sikorsky, by virtue of its position, posscsses
knowledge superior to Hotair, the standard is not
whether Rotair has the same qualifications as Sikorsly,
butl whether it is capable of furnishing parts Lhat will
provide for the safe, dependable and effective operation
of the helicopters. The Navy has adduced no evidence
to show that Rotair is incapahle of providing the
vequisite assurances, has concluded only th it Rotair
may provide services somehow different from those
furnished by Sikorsky, and has cxcluded Rotair fron
competition on a gencral finding of the protester's
relative qualification. Rotair's disqualification
as a potential supplier is not predicated nn a find-
ing that the firm could not provide satisfactory
ingpection and quality assurance scrvices, but that
Sikorsky may furnish services of a superior nuality.
Exclusion of prospective competitors on thesce bases
consititutes an invalid prequalificatior procedure
which is undvly vostrictive of competition. Aqricul-
ture I, supra, at 609; Agriculture II, supra, at 80.

Fvaluation of inspection and quality assurance
pruocedures pertaing to contractor responsibility,
i.e., Retair's ability to perform the weik, Resolu-
tion of a contractor's responsibility by an un-
authorized presclection nethod is contrary to full
and free competition contenmplavccd by applicable
procurement law and regulations. Such a prequali-
fication procedure, coupled with inadequate LBD
synopsizing in fnrtherance of prequalif:cation,
resnults in an unwarranted resltriction on competivion
in both formally advertisc? ard negotiated prochcements.
52 Conmp. Gen. 569, 572 (1973},

Prequalification based on matters of responsibil-
ity is particularly objectionable as applicc kn
small businhess concerne, including the protoesters
here, because a procuring activity is orherwisce



B-190392 12

reguired, upon finding a small business concern
nonresponsible as to capacity, to so notify

the Small Business Administration (SBA) in order

to afford SBA an opportunity to issue a certificate
of competency. ASPR § 1-705.4(c) (1976 ed.);

ASPR § 1-705.4(c), Defense Acquisition Circular
{DAC) No. 76-15, June 1, 1978.

Therefore, we conclude on the basis of the
present record that the continued exclusion of
Rotair from competition on the basis that Sikorsky
may have information and may be doing something
unknown to the Navy which contributes to the
reliability of the parts is not justified.

Natur- and Use of Basic Ordering Agreements

s BCA is a written instrument of understand-
ing between a procuring activity and a contractor
which shall apply to future procurements between
the parties during the term of the BOA. It includes
descriptions of the supplies to be furnished when
ordered and the method for determining the prices
the contractor will be paid. It states the terms
and conditions of delivery or the method for their
determination, lists the activities which are autho-
rized to issue orders under the BOA, and specifies
the circumstances under which an order becomes
a binding contract. ASPR §§ 3-410.2(a) (1)
and (2) (1976 ed.).

A BOA may be used to 2xpedite procurement
where specific items, quantities, and prices are
not known when the BOA is executed and where pro-
curemcnt of parts under a BOA can be administratively
and financially advantageous because the procedure
reduces both the amount nf inventory kept on hand
and the administrative time required to place items
in a production status. ASPR § 3-410.2(b). The
content and use of such agrcements are subjoect to
a number of limitations. &4 ROA is not a contract;
it cannot provide or imply that the Government agrecs
to place future orders or contracts with the BOA con-
tractor. Most important, it cannol be used in any
mannct to rostrict combelivion, ASPR §5 3-410.2(a) (1)
and (¢)(1l). The jssuance of orders under a ROA
is restricted as follows:
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"(2)

13

Supplies or servicecs may

be ordered under a basic ordering
agreement only under the following
circumstances:

II(i)

"(11)

If it is determined at
the time the order is

placed that it is imprac-

ticable to obtain competi-

tion by either formal
advertising or negotiation
for such supplies or
services; or

If after a competitive solici-

tation of quotations_ox pro-
pousals from the maximum number

of qualified sources (see 3-101),
nther than a solicitation accom-
plishecd by use of Standard Form
33, it is determined that the
successful responcive offeror
holds a basic ordering agreement,
the terms of which are either
identical to those of the snlici-
tation or different in a way that
could have no impact on price,
guality or delivery, and if it is
determined further that issuance
of an order against the basic
ordering agrecment rather than
preparation of a sc¢parate con-
tract would not be prejudicial

to the other offerors.

In situations covered by (ii), the c' dice
of firms Lo be solicitazd shall be made in
accordance with normal procedures, without
regard to which firms hold basic ordering

Cond



B-190392 14

agreements; firms not holding a
basic ordering agreement shall not
be precluded by the solicitation
from proposing or guotisg; and the
existence of a basic ordering
agreement shall not be a consider-
ation in source selection."”

ASPR § 3-410.2(c). (Emphasi: added.)

As nentioned above, the Navy contracting
officer states that, because the parts were assigned
a restrictive PMC which required procurement from
Sikorsky, no solicitations were issued and the
orders were subject to a BOA provision allowlng hego-
tiation of prices within a monetary limitation
after the orders were issued. Because no solicita-
tions were issued, ASPR § 3-410.2(c)(2)(ii), supra,
is not applicable here. Conseauently, placement
of orders under the Sikorsky BOA was proper only
if the determination roquived by ASPR § 3-410.2{c)({2) (i)
was validly made at the time the orders were placed.
The validity of that determination is, however,
subject to the2 proscription that a BOA "shall
[hrot] be used in any manner to restrict competition."
ASPR § 3-410.2(c){1l).

We have recently held that conducting informal
competition for an order to be issued under one
of several BOA's without issuing an adeguate
written solicitation was a procedure at variance
with fundamental principles of Federal negotiated
procuremnent. Tyrnshare, Irc., 57 Comp. Gen. 434,
437 (1978), 76-1 CPD 322. 'The Navy contends that
the Tymshare decision shculd be distinguished
from the instant procurements becausc 1) the
services being purchased were fully competitive
and not required to be procured? from a singyle
source, 2) no formal solicitation was issued, and
3) informal negotiations werc only conducted with
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two BOA contractors. We find the Navy's distinc-
tions to be withont substantial differencez from the
facts obtaining in the Tymshare procurement. The
Nevy has conceded that no sclicitation was issued

or daemed necessary for the instant parts procure-
ments. The orders were issued exclusively to Sikorsky
under the firm's BOA, subject *o price negotiatiorn
after their issuance., For these reasons, we believe
that the BOA was used in a maaner to restrict
competition. Furinermore, in light of the Navy's
disqualification of Rotair on & relative qualifica-
tion basis, we arz unable to conclude that

a determinat.on requisite to issuance of orlers
under the BOA was validly made at the time the
ovrders in question were placed.

Finally, Rotair contends Lhat the Navy's
failure to timely synopsize its orders in the
CBD precludes the protester from submitting offers
for the Navy's consideration, unduly restricts
competition for these requirements, and further
demonstrates the Navy's preference for sole-source
procurement from Sikorsky. Timely synopsis is
vrequired by ASPR § 1-1003.2 in order to allow
potential bidders or offerors an opportunity to
compete. OL the orders listed above, six were
synopsized in the CBD on or after the propesed date
of award, 20 were published from ]l to 9 days
prior to the prorosed award date, and 42.8 percent
of the latter group were published less than 4 days
before the proposed date of award,

The Navy defers issuance of BOA orde's for
which it mails synopsces to the CBD until 15 days
after ihe date tht synopses are mailed. The Navy
states that its synownsis procedure was developed
in recognition of the cxception provided in ASPR
§ 1-1003.1(¢) (iv} (Defense Procurement Circular (DPQC)
Nu. 76-9, huqust 30, 1977), that ASPR § 1-1003.2
is not mandatory and that the procedurc consunes
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the maximum tin> competiktle with its procurement
needs and applicable procurement law and regulations,

We do not agree with the Navy's interpretation
of the requlatory provisions upon which the agelicy's
synopsizing procedure was developed. ASPK § 1-1003.1(a)
requires, absent expressly enumurated circumstances
not applicable here, that every proposed procurement
which may result in an awavd exceeding $10,000 be
timely synopsized. Whenr Zeeasible, synopses should
b published no later than .0 days prior to placement
of RBOA orders. ASPR § 1-1003.72. {(DEC No. 76-9,
August 30, 1977). The Ravy's synopsiziug procedure
ostensibly assumes that synopsis of replacement parts
orders is never feasible within the 10-day timeframe.
However, cven the fact that replacement aircraft
parts are deemed critical safety items does not relieve
the p.ocuring activity of its obhligation to timelyv
svnopsize such procurements in accordance with the
pertinent procurement requlations. Rotair Industries,
B-189021, Decembexy 21, 1977, 77-2 CIFD 487.

ASPR § 1-1203.1 states.

"{(c} The following need not be
publicized in the Synopsis * * *

* * * * *

"(iv) procurement (whether adver-
tised or negotiated) which is
of such urgency that the Gov-
ernment would be seriously
injured by the delay involved
in permitting the date set
for receipt of bids, proposals,
or quot=tions to be wmorc than
15 calerndar days from the date
of transmittal of the synopsis
or the date ol issuance of the
solicitation, whichever is
carlizr,"
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That exception contemplates those occasions whenr the
vovernment's requirements are so urgent as to neces-
~itate unusually rapid receipt of pricing and technical
submissions for expedited evaluation and awari. Under
the circumstances, the procuring ackivity is not
requir:s2 to synopsize the procurement. In other words,
ASPR § 1-1003.1(c)(iv} is an exception IZrom the synopsis
requirement, not from the requirement concerning

the _ime of publicizing synopses. Both thg feasibility
language and the exception cited are intended to
establish excentions to an otherwise required cours-

of conduct, not to become a regular course of conduct
or procurement svstem,

The Navy has advis:d our Office that "althouah
not reguires by the Armeuy Services Procurement
kegulation (the procuring activity] has wequn
posting copies of its letters to the Commerce
Busincess Daily in the * * * Bid Room," ard asserts
that interested firms will thereby be able to
reviev CBD synopses 15 days prior to the issuance
of BOA orders. ASPR § 1-1002.4 provides for public
display of solicitations as follows:

"A copy of cach salicitation
for an unclassified procuremerc
in excess of $2,500 which provides
at least ten calendar davs for
submission of offers shall be dis-
played at the contracting office,
and, if appropriate, at somc
additional pubklic place from the
date issued until scven devs av:cer
bids or proposals have been op=nc’."
{Emphasis added.)

Notwithstanding the fact that posting notices is
consistent with DOD's policy to incrense competi-
tion by publicizing procurements, ASPR § 1-1001,
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and may result in competition for the Navy's part-
procuremercs, it does not relieve the Mavy of its
obligation to promptly synopsize proposed parts
procure cnts in the CBD as well.

Rotair also takes exception to the Navy's
use of "Number note" 46, rathe. than Note 33, in
synopses of the BOA orders in fuestion. See
ASPR § 1-1003.9(b)(5) and (d). We agree with the
protester that reference td a note which advises
potential contractors that the synopsis is published
solely for informational purposes and that solici-
tation dociments are not available is inappropriate.
ASPR § 1-1003.2 expressly provides that orders
against BEOA's are to be timely synopsized to afford
concerns an opportunity o prepare bids or oflfers.
We believe that the Navy's recference to Note 46
mercly evidences further use of the DOA in a manner
to restrict competition in violation of ASPR
§ 3-410.2(c)(1l). We cannot, however, agree that
Note 33 is applicable to these synopses because
it pertains to procurements for which solicitations
have been issued. Consequently, we believe that
neither note is applicable to thesze synopscs.

Moody Protest

Moody, a small business concern, also protests
the Navy's CBD synopsizing procedure, contending that
failure to allow 10 days' advance notice from the
publication of synopses before orders are issued
vinlates the Small Business hAct, 15 U.S.C. § 637(c)
{1976), and ASPR § 1-1003.7. Counsel for HMooay assertis,
ang the RNavy conncedes, thalt Hoody's position is different
from Rotair's because Moody would be offering parts
which were former Government surplus avticles, i.e.,
parts previously furnished by an approved rontractor.
Nevertheless, the tavy states that surplec offces
require time—-consuming review which makes delay of

v
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the entire procurenent process urrealistic for the
Jew surplus ma'‘erial offers that might uve received
and sudgests tllat by reviawing CBD notices posted
in thr procuring activitv's bid room or employing
a b:id service to do so, Moody and other surplus
dzalers would have ample time to submit offeus or
give notice of their intention to éo so within a
reasonable time. The Navy contracting office;
states that 1f Moody indicates that it has a supply
of th: parts being procured and wants to submit

an offer, order issuance will be further deferre.,
within reason.

While the Navy may legitimately be conceracd
about the circumstances in which a part became
surplus, that concern alore is insufficient to
preclude procuremont of surplus parts from surplus
dealcrs. D. Moody & Co., Inc., 56 Comp. Gen.
1005, 1007 (1977), 77-2 CPD 233. Procuring
activities are not required in every instance to
ascertain the existence of surplus dealers, assuming
surplus parts are acveptable, befcre using a BOA.
Timely publication of CBD synopses in accordance
with ASPR § 1-1003.2 is, however, required and if
an alternate source offers the same item being
procured under the BOA, the Government is reguired
to include the source if surplus parts are deter-
mined to be acceptable. Id. at 1008.

Attempts to substitute posting notices in the
bid raom for prompt CBD synopses arve, for the
reasons stated above, equally inappropriate and
ineffective with regard to prospective surplus-
dealer competitors. Similarly, the Navy's synopsiz-
ing procedure in conjunction with the agency's
us¢ of the Sikorsky BOA constitutes, under the
circunstances of the procuremcents in question, an
undue restriction on surplus parts competition for
the Navy's parts prccurements.
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For the reasuns stated zbove, we find that
the Navv's disqualification of Rotair, CBD synopsis
procedure, application of procurrment method ccding,
and use of the Sikorsky BOA with regard tc tne
instant ailrcrafl parts procurcments unduly restrictive
of competition. Accordingly, the protests are
sustained. Because the orders under the BOA have
1reen substantially completed, no rernedial action
it appropriate. We recommend, however, that procedures
for effectivply qualifying alternate suppliers,
inciriing curplus dealers, be es tablished and
implementaed, that synopsizing procedure be amended
to provide notice reguisite to allow and encourage
competition for fu_urc parts procurements, and
that basic crlering agreements be used in a manner
consistent with the requlatory reguirements.

ﬁ e
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